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It appears that “unrecaptured section 1250 gain” is not
subject to the rule requiring recaptured depreciation to be
reported in the year of sale in the case of installment
transactions.21  Therefore, for installment sale payments
received after May 6, 1997, it will be necessary to go back
to the original calculations for the transaction, figure the
“unrecaptured section 1250 gain,” and report the portion of
payments received after May 6, 1997, attributable to
unrecaptured section 1250 gain at the maximum rate of 25
percent.
FOOTNOTES
1 Rep’t 105-220, Taxpayer Relief Act of 1997,
Conference Report Accompany H.R. 2014 at 383
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3 See Harl, “Taypayer Relief Act of 1997 (H.R. 2014):
Summary of Selected Provisions,” 8 Agric. L. Dig. 113
(1997).
4 Notice 97-59, I.R.B. 1997-45.
5 Pub. L. 105-34, 111 Stat. 788 (1997).
6 I.R.C. § 1(h), added by TRA-97, Sec. 311(a), (d).
7 I.R.C. §1223(11).
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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
BANKRUPTCY
    CHAPTER 12   -ALM § 13.03[8].*
PLAN. A third party purchased the debtors’ farm by
paying the county real estate taxes on the property. The
debtors filed for Chapter 12 before the third party could
obtain a tax deed to the property and the debtors’ plan
provided for payment of the taxes and interest to the third
party over five years. Under state law, the third party had
a lien for the amount of taxes paid. The third party
objected to the plan because the party’s secured status
under state law would expire before the plan ended and
the party would be unprotected if the debtors defaulted on
the plan in the last years of the plan. The court held that
the plan was not confirmable because the third party was
not protected during the entire plan period. The court
noted that the plan could be modified to provide
protections in case of later default of the plan payments.
Matter of Woerner, 214 B.R. 208 (Bankr. D. Neb.
1997).
    CHAPTER 13   -ALM § 13.03.*
ELIGIBILITY. The debtor filed for Chapter 13 and
listed claims for unsecured non-priority tax claims owed
to the IRS. The claims were based on assessments and tax
liens. The debtor identified the tax claims as disputed but
did not designate the claims as unliquidated or contingent.
The tax claims put the debtor’s liabilities over the
$250,000 limit for Chapter 13 eligibility at the time of the
petition. The court found that the tax claims were
liquidated  and not contingent because the amount had
been determined by assessment. The debtor’s dispute as
to the amount and propriety of the tax claims was held to
be insufficient to make the claims contingent or
unliqudated; therefore, the full tax claims were included
in the debtor’s liabilities and prevented use of Chapter 13.
In re Barcal, 213 B.R. 1008 (Bankr. 8th Cir. 1997).
   FEDERAL TAXATION    -ALM § 13.03[7].*
AVOIDABLE LIENS. The debtors had transferred
all farm real and personal property to a corporation but
continued to reside on the homestead portion of the
property. The IRS filed a tax lien against the debtors’
property for delinquent personal income taxes. The only
non-exempt property held by the debtors was money and
the farm corporation stock. The debtors then filed for
Chapter 12 and became debtors in possession. The
debtors sought to avoid the tax lien, under I.R.C. § 6323
and Section 545(2), arguing that, as debtors-in-
possession, the debtors became hypothetical purchasers of
the stock. In response, the IRS alleged that the lien
reached all corporate assets under a claim that the
corporation was the alter ego of the debtors. The court
held that, because the corporation was not a party to the
action, the alter ego claim could not be litigated, since the
alter ego claim was not a defense to the lien avoidance
claim. The court held that a debtor-in-possession was not
a bona fide purchaser for purposes of I.R.C. § 6323 and
the tax lien could not be avoided as to the money and
stock. In re Janssen, 213 B.R. 558 (Bankr. 8th Cir.
1997).
AVOIDABLE TRANSFERS.  In 1990, the corporate
debtor was assessed additional taxes for 1975. The debtor
and the IRS agreed to installment payment of the taxes,
interest and penalties involved. Two of the installments
were paid within 90 days of the filing for bankruptcy and
when the debtor was insolvent. The IRS argued that the
tax payments were made in the ordinary course of
business and excepted, under Section 547(c)(2), from the
preferential transfer provision. The court held that the
payment of delinquent taxes, interest and penalties under
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an installment agreement were not payments made in the
ordinary course of business and the two payments within
90 days before the bankruptcy filing were recoverable by
the bankruptcy estate. In re Valley Steel Products Co.,
Inc., 214 B.R. 202 (E.D. Mo. 1997).
DISCHARGE. During the three years before filing
for bankruptcy, the debtors sent a letter to the Tax Court
requesting a redetermination of a deficiency assessed by
the IRS for 1988 taxes. The letter requested that the letter
be considered a petition to the Tax Court, but no further
action was taken. The court held that letters to the Tax
Court are considered petitions which are sufficient to
prevent further collection action by the IRS; therefore, the
letter tolled the Section 523(A)(1)(A) three year period
and the 1988 tax claim was nondischargeable. In re
Smargon, 212 B.R. 1001 (Bankr. M.D. Fla. 1997).
POST-PETITION INTEREST. The debtors filed for
Chapter 11 and the IRS filed a claims for secured,
unsecured priority and general unsecured tax claims. The
debtors’ plan provided for full payment of the claims over
the six years of the plan with interest from the date of
confirmation. The IRS then sought post-petition,
preconfirmation interest (“gap interest”) on its claims.
The Bankruptcy Court held that, because the plan
provided for full payment of the tax claims, no post-
petition, preconfirmation interest was allowed. The
Bankruptcy Court noted that such interest would be
allowed if the plan did not provide for full payment. The
appellate court reversed, holding that, because the
underlying tax claims were not dischargeable, the interest
was also nondischargeable. The appellate court also held
that the IRS was not required to file a claim for the “gap
interest” and the interest remained a personal liability for
the debtors. In re Heisson, 98-1 U.S. Tax Cas. (CCH) ¶
50,121 (D. Mass. 1997), rev’g, 192 B.R. 294 (Bankr. D.
Mass. 1996).
TAX LIEN. The debtors filed under Chapter 13 and
the IRS filed claims for secured unsecured taxes. The
debtors objected to the secured claims, claiming that the
collateral had no value to the debtors. The IRS and the
debtors entered into a stipulation that all of the tax claims
were unsecured. The debtors filed a Chapter 13 plan
which provided for payment of the taxes along with other
unsecured claims. The debtors then moved to remove the
tax lien perfected by the IRS. The court noted that neither
the stipulation nor the plan provided for removal of the
lien; therefore, the court held that the IRS was not
required to remove its lien. The court also held that the
lien was not required to be removed based on the lack of
equity in the collateral, because the loss of the lien would
remove the IRS security if the debtors should default on
the plan. In re Pearson, 214 B.R. 156 (Bankr. N.D.
Ohio 1997).
CONTRACTS
EXPRESS WARRANTY. The plaintiff purchased a
used tractor from the defendant. The plaintiff specifically
asked the defendant about the condition of the tractor and
the plaintiff claimed that the defendant warranted that the
tractor was “in good shape” and was usable for the
purposes intended by the buyer. The plaintiff claimed that
the tractor immediately required extensive repairs and
sued for the repair costs. The court found that the
evidence demonstrated that the defendant warranted the
tractor as suitable for its intended use and that the plaintiff
relied on these representations, creating a warranty that
made the defendant liable for the repairs needed to bring
the tractor to the warranted condition. Smith v. Bearfield,
950 S.W.2d 40 (Tenn. Ct. App. 1997).
FEDERAL
AGRICULTURAL
PROGRAMS
GRADE STANDARDS. The AMS is soliciting
comments on its proposal to change the voluntary United
States Standards for Grades of Canned Sweetpotatoes.
Specifically, AMS proposes to lower the recommended
drained weights for canned sweetpotatoes packed in retail
size cans by two percent. AMS has received petitions
requesting a decrease in the recommended drained weight
for sweetpotatoes packed in retail size cans including No.
10 cans. The drained weight recommendations would also
add No. 300 cans, a size pack which has been increasingly
utilized in the industry. 63 Fed. Reg. 2357 (Jan. 15,
1998).
PEANUTS. The AMS has issued interim regulations
relaxing, for 1997 and subsequent crop peanuts, several
provisions regulating the handling of domestically
produced peanuts marketed in the United States. The
relaxation includes: eliminating need for approval of
certain facilities; allowing minimum grade requirements
for lots of splits to correspond with grade standards;
allowing certain lots to be custom blanched; providing
that all lots of edible quality peanuts be eligible for
indemnification benefits; providing that peanuts which
have been certified as meeting the minimum grade
requirements, but fail on aflatoxin, may be roasted prior
to being certified as meeting the latter; and allowing
rejected peanuts to be placed in “suitable containers,” not
just “bagged.” 63 Fed. Reg. 2845 (Jan. 16, 1998).
FEDERAL ESTATE AND
GIFT TAX
CHARITABLE DEDUCTION. The decedent had
established an inter vivos charitable remainder unitrust,
with the decedent as primary beneficiary. At the death of
the decedent, the decedent’s child became primary
beneficiary with remainders to the other two children. The
trust provided that if the first child remarried, the three
children would become equal share primary beneficiaries.
At the death of the last beneficiary, the trust corpus
passed to a charitable beneficiary. The trust also provided
that the trustee had the power to amend the trust to
comply with I.R.C. requirements for a qualified charitable
remainder unitrust. The IRS ruled that the trust qualified
for a charitable deduction because the change in
beneficiaries if the first child remarried, did not affect the
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value of the interests created by the trust. Ltr. Rul.
9750061, Sept. 17, 1997.
DISCLAIMERS-ALM § 5.02[6].* The taxpayer was
a beneficiary of a trust established in 1955 and was the
grandchild of the trust grantor. The taxpayer’s beneficial
interest included only the right to receive discretionary
income distributions and to receive termination
distributions if the taxpayer was alive when the trust
terminated, 20 years after the death of the last of the
grantor’s descendants who were alive when the trust was
established. The taxpayer had not received any
distributions from the trust and disclaimed any interest in
the termination distribution within six months after
reaching the age of majority. The IRS ruled that the
disclaimer would not result in a taxable gift. Ltr. Rul.
9801036, Oct. 1, 1997.
GENERATION SKIPPING TRANSFERS-ALM §
5.04[6].* Although the decedent’s executors failed to
follow completely the procedures in the regulations for
the GSTT exemption allocation election, the executors
filed with the estate tax return a copy of the trust
document which set forth the allocation. The IRS ruled
that the election was qualified to allocate the GSTT
exemption. Ltr. Rul. 9752016, Sept. 22, 1997.
GIFT-ALM § 6.01.* The decedent had established a
testamentary trust for the surviving spouse with a
daughter and a charity as remainder holders. The trustee
had discretion to distribute trust income or principal to the
spouse for the spouse’s health, education, support and
maintenance. The surviving spouse petitioned a local
court to terminate the trust, causing the trust principal to
be distributed to the daughter and charity. The IRS ruled
that the trust was not includible in the spouse’s gross
estate but that the termination was a taxable gift of the fair
market value of the spouse’s interest. Ltr. Rul. 9802031,
Oct. 14, 1997.
INCOME IN RESPECT OF DECEDENT. when
the decedent died, the decedent owned farmland which
was cropshare leased to unrelated parties. The decedent
was also an income beneficiary of a trust which owned
farmland which was cropshare leased to unrelated parties.
In both cases, the cropshare had been turned over to the
decedent prior to death and had been sold after the
decedent’s death. The decedent did not materially
participate in the management of the farms for social
security tax purposes, The court held that the proceeds of
the sale of the crops received as rent were income in
respect of decedent. This is a case was decided in 1968.
Estate of Davis v. U.S., 68-2 U.S. Tax Cas. (CCH) ¶
9483 (S.D. Ill. 1968).
INSTALLMENT PAYMENT OF ESTATE TAX.
The Taxpayer Relief Act of 1997, Pub. L. No. 105-34,
Sec. 503(d)(2), 111 Stat. 852 (1997) provided for a
reduced interest rate of 2 percent on the “2-percent
portion” of installment payments of estate tax under
I.R.C. § 6166. The “2-percent portion” is defined as the
amount of deferred estate tax not exceeding the lesser of
(1) the tentative tax under I.R.C. § 2001(c) computed on
$1,000,000 plus the I.R.C. § 2010(c) applicable exclusion
amount, reduced by the Section 2010(c) applicable credit
amount, and (2) the amount of the deferred estate tax. The
IRS has issued procedures for estates of decedents who
died before January 1, 1998 to make an election to apply
the 2 percent interest rate to the “2-percent portion” of
deferred estate tax payments. Note that TRA 1997
eliminated the income and estate interest deduction for
interest paid on installment payments of estate tax. Rev.
Proc. 98-15, I.R.B. 1998-__, _.
INSURANCE. The decedent established a trust for
the taxpayer’s spouse and children funded with a second-
to-die insurance policy on the decedent and spouse
purchased by the trust with property contributed by the
decedent. The beneficiaries had the right to withdraw up
to a total of $5,000 of property contributed to the trust
each year.  The trustees owned all the incidents of
ownership of the insurance policy. The spouse was not a
co-trustee but could be named as a co-trustee. The spouse
had not contributed any property to the trust. The IRS
ruled that the trust was not included in the spouse’s gross
estate, but cautioned that the ruling did not cover the
possibility of inclusion of trust property in the spouse’s
estate if the trust was obligated (a factual issue) to pay
certain expenses of the spouse’s estate. Ltr. Rul.
9748029, Aug. 29, 1997. See also Ltr. Rul. 9748020,
Aug. 21, 1997.
RETURNS. Under I.R.C. § 646, added by the
Taxpayer Relief Act of 1997, Pub. L. No. 105-34, Sec.
1305, 111 Stat. 1040 (1997), the executor, if any, of a
decedent’s estate and the trustee of a qualified revocable
trust may elect to have the trust treated and taxed for
income tax purposes as part of the estate for all taxable
years of the estate or until (1) if no estate tax return is
filed, within two years after the decedent’s death or (2) if
an estate tax return is filed, within six months after the
determination of final estate tax liability. The IRS has
issued procedures and requirements for making the
election. Rev. Proc. 98-13, I.R.B. 1998-__, _.
VALUATION. In 1986, the taxpayer and spouse had
formed a general partnership to own and operate their
farm. The taxpayer transferred the general partnership
interest to an LLC with the intent to give LLC interests to
the children over several years. The IRS ruled that the
transfer did not subject the partnership interest to the
valuation rules of I.R.C. § 2704 as a lapse of voting right
because the partnership was formed prior to the effective
date of the statute. Ltr. Rul. 9802004, Sept. 30, 1997.
FEDERAL INCOME
TAXATION
CORPORATIONS-ALM § 7.02.*
DISCHARGE OF INDEBTEDNESS. The taxpayers,
husband and wife, were the sole shareholders of a
corporation. The corporation loaned substantial money to
the shareholders over several tax years but issued no
promissory notes, charged no interest and made no
attempt to collect the amounts owed. An audit of the
earlier years produced an agreement that some of the
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amounts were dividends, with the remainder treated as
loans. In 1990, the corporation wrote-off the entire loans.
The IRS then assessed taxes for discharge of indebtedness
income. The taxpayers then argued that the loans were not
loans but dividends. The Tax Court agreed with the IRS
that the money was loaned by the corporation and the
write-off created discharge of indebtedness income for the
shareholders. The appellate court affirmed and also added
that the “duty of consistency” doctrine also prevented the
shareholders from claiming that the written-off amounts
were loans, as the taxpayer contended in the audit. The
case is designated as not for publication. Schneller v.
Comm’r, 97-2 U.S. Tax Cas. (CCH) ¶ 50,956 (6th Cir.
1997).
SALE OF ASSETS TO SHAREHOLDERS. The
taxpayers were the sole shareholders of a corporation
which owned and operated a car dealership. When the
property values in the area declined, the corporation
“sold” the real property to the shareholders for a price just
a little above the corporation’s basis in the property. The
taxpayers claimed that the purchase price was the fair
market value of the property. The court found that the fair
market value of the property was much higher and held
that the amount of the price above the corporation’s basis
was gain to the corporation and a dividend to the
shareholders. Lanier v. Comm’r, T.C. Memo. 1998-7.
COURT AWARDS AND SETTLEMENTS. The
taxpayer had filed suit against a manufacturer of a
pesticide used by the taxpayer on orchids produced in the
taxpayer’s business. The suit alleged negligence, strict
liability, and breach of warranty. The taxpayer obtained a
money award verdict from the jury but agreed to decrease
the award by the amount already paid by the
manufacturer. The agreement was not characterized as a
settlement nor was there any characterization of any
payments under the causes of action filed by the taxpayer.
The court held that the taxpayer was not entitled to
summary judgment because the taxpayer failed to prove
that the amounts paid were solely for personal injury
under the tort causes of action. Henry v. Comm’r, T.C.
Memo. 1997-460.
EARNED INCOME CREDIT. The IRS has issued
an opinion that it is required to issue a statutory notice of
deficiency for any disallowance of a claimed earned
income credit. SCA 1997-002.
ENVIRONMENTAL CLEANUP EXPENSES. The
IRS has issued procedures for requesting written guidance
on the tax treatment, under I.R.C. §§ 162, 165, and 263,
for environmental cleanup costs incurred in projects that
last several years. The procedures apply to requests made
for the two years following February 2, 1998. Rev. Proc.
98-17, I.R.B. 1998-__, _.
HOME OFFICE. The taxpayer was an attorney who
operated a law practice out of the taxpayer’s home. The
taxpayer used a portion of the basement to store legal
materials. The taxpayer claimed home office related
deductions for two enclosed porches, a portion of the
living room, kitchen, dining room, hall and bathroom,
based on the taxpayer’s exclusive use of those areas for
the law practice during the day. Except for the porches
and the storage area in the basement, the areas were used
in the evenings by the taxpayer and family. The taxpayer
also claimed a deduction for the business use of the one
phone in the residence and bank fees on one account used
for personal and business matters. The taxpayer argued
that the deductions were allowed because the areas were
used exclusively for business for part of each day.  The
court rejected the allocation of home office expenses
based on the amount of time the areas were used
exclusively for business. The court held that the exclusive
use of an area in a residence had to be 100 percent of the
time; thus, only the areas used only for business purposes
were eligible for the deduction. The court also disallowed
the phone deduction because the phone was the only line
for the residence. Sengpiehl v. Comm’r, T.C. Memo.
1998-23.
LETTER RULINGS . The IRS has issued its annual
list of procedures for issuing letter rulings. Rev. Proc. 98-
1, I.R.B. 1998-1, _.
The IRS has issued its annual list of procedures for
furnishing technical advice to District Directors and
Chiefs, Appeals Offices. Rev. Proc. 98-2, I.R.B. 1998-
__.
    The IRS has issued its annual list of tax issues for
which the IRS will not give advance rulings or
determination letters. Rev. Proc. 98-3, I.R.B. 1998-__.
RETURNS. The IRS has issued proposed regulations
relating to the abatement of interest attributable to
unreasonable errors or delays by an officer or employee
of the IRS in performing a ministerial or managerial act.
The proposed regulations reflect changes to the law made
by the Tax Reform Act of 1986 and the Taxpayer Bill of
Rights 2. The proposed regulations affect both taxpayers
requesting abatement of certain interest and IRS
personnel responsible for administering the abatement
provisions. 63 Fed. Reg. 1086 (Jan. 8, 1998).
SAFE HARBOR INTEREST RATES
February 1998
Annual Semi-annual Quarterly Monthly
Short-term
AFR 5.54 5.47 5.43 5.41
110% AFR 6.11 6.02 5.98 5.95
120% AFR 6.67 6.56 6.51 6.47
Mid-term
AFR 5.69 5.61 5.67 5.55
110% AFR 6.27 6.17 6.12 6.09
120% AFR 6.84 6.73 6.67 6.64
Long-term
AFR 5.93 5.84 5.80 5.77
110% AFR 6.52 6.42 6.37 6.34
120% AFR 7.13 7.01 6.95 6.91
S CORPORATIONS-ALM § 7.03[c][3].*
ACCUMULATED EARNINGS. The taxpayer was a
shareholder of an S corporation which had an
accumulated earnings account (AAA) with an amount, for
1990, equal to the distributions to the shareholder in 1990.
The corporation also had a net loss for 1990. The issue
was whether the AAA was reduced by the net losses
before determining whether the distribution to the
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shareholder exceeded the AAA. To the extent the
distribution exceeded the AAA, the excess was a dividend
to the shareholder. The court ruled that the AAA was first
reduced by the net losses, resulting in a dividend to the
shareholder of the same amount. Williams v. Comm’r,
110 T.C. No. 4 (1998).
BUILT-IN GAINS. The taxpayer was a C corporation
which owned timber land. The taxpayer harvested timber
from the land for sale to unrelated parties under contracts
lasting less than two years. The corporation planned to
make an S corporation election. The IRS ruled that the
taxpayer’s gain under I.R.C. § 631(a) during the built-in
gains recognition period of I.R.C. § 1374 was not subject
to the tax of Section 1374. Ltr. Rul. 9802005, Sept. 30,
1997.
SECOND CLASS OF STOCK. An S corporation had
several individual shareholders, three of whom owned
shares as tenants in common. The corporation entered into
agreements for health insurance and split-dollar life
insurance with several of the shareholders who were
employees. The corporation also executed an agreement
with the shareholders which give senior shareholders
rights different from the other shareholders, places
restrictions on sales of stock, allows the repurchase of
stock, and sets redemption price for stock.. The IRS ruled
that the insurance and shareholders’ agreements do not
create second classes of stock. Ltr. Rul. 9803008, Oct.
14, 1997.
An S corporation executed a “Phantom Stock Plan”
which allowed employees to purchase a limited number of
“units” at a cost equal to the value of one share of stock.
Upon termination of employment, the corporation would
redeem the units at a price based on the greater of (1) 5
percent  of corporation’s prior year’s net income or (2) the
corporation’s prior year’s net earnings less outstanding
debt. Employees may sell the units back to the
corporation in times of financial hardship but may not
transfer the stock to third parties except as part of a
qualified domestic relations order. The units have no
voting rights, dividend rights or other rights available to
shareholders. The corporation’s obligation to redeem the
units was unsecured. The IRS ruled that the units were not
a second class of stock. Ltr. Rul. 9803023, Oct. 20,
1997.
SUBSIDIARIES. The taxpayer was an S corporation
which owned 100 percent of the stock of three other
corporations. The IRS ruled that the taxpayer could elect,
on Form 966, to treat the corporations as qualified
Subchapter S subsidiaries (QSSS) which would result in a
deemed liquidation under I.R.C. §§ 332 and 337 of the
subsidiaries and transfer of assets to the taxpayer. The
IRS also ruled that built-in gains would not be recognized
because of the election. See Notice 97-4, I.R.B. 1997-1, 8
for instructions on making a QSSS election. Ltr. Rul.
9801015, Sept. 30, 1997.
TRUSTS. The grantor created four separate trusts for
the grantor’s four children. Each trust was funded with 20
percent of the stock of an S corporation sold to the trusts
in exchange for a promissory note. The note was
eventually transferred to the corporation. The trust
provided that each beneficiary had the power to require
distribution of contributions to the trusts with 30 days
after the contribution, but the beneficiary would have to
assume the trust liability to the corporation. Each
beneficiary had a testamentary power to appoint much of
the trust principal to the beneficiary’s children and their
descendants in trust. If the power was not exercised, the
trust principal passed to a trust for the grantor’s
descendants. The trust income was to be distributed first
to the principal and interest owed on the notes, second to
the beneficiary as compensation for the federal and state
income taxes resulting from the beneficiary’s ownership
of the trust, third for discretionary additional payments on
the notes, and last for discretionary payments to the
beneficiary. The IRS ruled that (1) the trusts would be
QSSTs; (2) the creation of the trusts were completed gifts;
and (3) the beneficiary would be considered the owner of
the trust for GSST purposes. Ltr. Rul. 9801025, Sept. 30,
1997.
SELF-EMPLOYMENT TAX. The IRS has issued a
memorandum clarifying the self-employment tax
calculation, including the reduction of self-employment
tax, under I.R.C. § 1402(a)(12) by 92.35 percent and the
one-half self-employment tax deduction allowed by I.R.C.
§ 164(f). The IRS rejected an interpretation that the
Section 164(f) deduction can be taken on Schedule C as a
reduction of self-employment income. SCA 1997-005,
(Sept. 10, 1997).
SOCIAL SECURITY TAX-A L M § 4.06.*
Beginning with the January 2, 1998 payment, the monthly
social security benefit payments will increase 2.1 percent
to a maximum of $494 for an individual and $741 for a
couple.  The maximum amount of annual wages subject to
Old Age Survivors and Disability Insurance for 1998 is
$68,400, with all wages and self-employment income
subject to the medicare portion of the tax.  For 1998, the
maximum amount of annual earnings before reduction of
benefits is $14,500 for persons aged 65 through 69 and
$9,120 for persons under age 65. Social Security Admin.
News Release.
START-UP EXPENSES. The IRS has issued
proposed regulations under I.R.C. § 195 governing
deduction of business start-up costs. Section 195
generally provides that no deduction is allowed for start-
up expenditures unless the taxpayer elects to amortize the
expenditures. If the taxpayer elects to amortize start-up
expenditures under section 195(b)(1), the expenditures are
amortizable over a period of not less than 60 months
beginning with the month when the active trade or
business begins. Under section 195(d), an election to
amortize start-up expenditures must be made not later
than the time prescribed by law for filing the return for
the taxable year in which the active trade or business
begins (including extensions thereof).
Announcement 81-43, 1981-1 C.B. 52, described the
time and manner for making this election.    An expense is
a start-up expenditure if it satisfies two conditions. First,
the expense must be paid or incurred in connection with
any one of the following: (1) creating an active trade or
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business, (2) investigating the creation or acquisition of
an active trade or business, or (3) any activity entered into
for profit and for the production of income before the day
on which the active trade or business begins, in
anticipation of the activity becoming an active trade or
business (expenditures in this last category are start-up
expenditures only if they are attributable to periods after
June 30, 1984). Second, the expenditure must be of the
type that, if paid or incurred in connection with the
operation of an existing active trade or business in the
same field as that being entered into by the taxpayer,
would be allowable as a deduction for the taxable year
when paid or incurred.
The proposed regulations provide that an election to
amortize start-up expenditures is made by attaching a
statement to the taxpayer's income tax return. The income
tax return and statement must be filed not later than the
date prescribed by law for filing the income tax return
(including any extensions of time) for the taxable year
when the active trade or business begins.
 The proposed regulations clarify that a taxpayer who
is uncertain as to the year in which the active trade or
business begins need not file an election for each possible
taxable year. Rather, a section 195 election for a
particular trade or business will be effective if the trade or
business becomes active in the year for which the election
is filed or in any subsequent year. 63 Fed. Reg. 1933
(Jan. 13, 1998), adding Prop. Treas. Reg. § 1.195-1.
NEGLIGENCE
EMPLOYER LIABILITY. The plaintiff was the
brother of the defendant wife and was injured while
operating a skid loader on the defendants’ farm while the
defendants were on vacation. The jury specifically found
that the plaintiff was not an employee of the defendants at
the time of the accident, but found the defendants 25
percent at fault for the accident. The plaintiff had brought
actions for failure to provide a safe workplace because the
defendants failed to warn about the hazards of operating
the skip loader. The plaintiff also brought an action for
premises liability but failed to submit any evidence of a
dangerous condition of the land; therefore, the court did
not rule on that action. The appellate court reversed the
jury verdict, holding that, because no employment
relationship existed, the defendants had no duty to warn
the plaintiff. Ries v. Steffenmeier, 570 N.W.2d 111
(Iowa 1997).
STATE REGULATION OF
AGRICULTURE
BOLL WEEVIL ERADICATION. The plaintiffs
were cotton growers subject to assessments to fund the
Texas Official Cotton Growers’ Boll Weevil Eradication
Foundation, a foundation established by statute to assist
growers in eradicating boll weevils. The plaintiffs argued
that the foundation assessments were an unconstitutional
tax on agriculture. The court held that the assessment was
constitutional because the funds were used for research, a
purpose allowed under the constitution. The court held,
however, that the foundation was an unconstitutional
delegation of legislative authority to a private entity for
the pecuniary benefit of the foundation’s members. Boll
Weevil Eradication Found. v. Lewellen, 952 S.W.2d
454 (Tex. 1997).
STATE TAXATION
AGRICULTURAL USE. The taxpayer held land use
rights to federal government property and used the land
for various farming purposes. The taxpayer’s use of the
land was subject to a “privilege tax” which was equal to
the real estate tax on the land if the land was privately
owned. The state enacted a Farmland Assessment Act
which allowed farm land to be assessed based on its value
as agricultural production land. The Act required a
rollback of the tax benefits if the land was taken out of
agricultural production. The taxpayer’s land received this
special assessment in determining the privilege tax.
However, the taxpayer lost its land use rights under
legislation passed by Congress and the land was no longer
used for agricultural production. The county assessed the
taxpayer the rollback amount. The court ruled that the
rollback provision did not apply to the privilege tax when
the change in land use resulted from the land owner’s
decision to terminate the user’s rights to use the land for
agricultural production. County Bd. of Equal. v. State
Tax Comm’n, 944 P.2d 370 (Utah 1997).
ZONING
AGRICULTURAL USE. The defendants owned 5.5
acres of land zoned for agricultural use. Less than one-
third of the land was used for growing vegetables and
fruits, with the remainder densely wooded and used as a
residence.  The plaintiff town sought an injunction against
the defendants to remove boats offered for sale, a
temporary plastic structure, a farm produce stand and all
abandoned underground storage tanks. The defendants
claimed that the plastic structure was used for a
greenhouse allowed as an accessory use for the farming
on the property. Only a small percentage of the produce
and flowers sold in the farm stand were produced on the
defendants’ property. The court held that, under Mass.
Laws ch. 40 § 3, no zoning restrictions could be applied
to land primarily used for agricultural purposes. The court
found that, because less than one-third of the land was
used for growing farm produce, the defendants did not
primarily use the land for agricultural purposes; therefore,
the plaintiff could regulate the use of the land by zoning
law. The court also noted that the holding as to the farm
produce stand was supported by evidence that less than 50
percent of the produce sold was produced on the
defendants’ property. Town of Eastham v. Clancy, 686
N.E.2d 1093 (Mass. Ct. App. 1997).
CITATION UPDATES
Jeppsen v. Comm’r, 128 F.3d 1410 (10th Cir.
1997), aff’g, T.C. Memo. 1995-342 (casualty loss) see 8
Agric. L. Dig. 173 (1997).
AGRICULTURAL LAW PRESS
P.O.  B o x  5 0 7 0 3 Eugene,  OR 97405
16
AGRICULTURAL LAW PRESS
ON THE WEB
http://members.aol.com/aglaw/agpub
Check out our internet site for information about:
• Agricultural Law Manual, by Neil E. Harl, a
comprehensive, annotated looseleaf deskbook.
• Principles of Agricultural Law, a college
textbook, by Roger A. McEowen and Neil E. Harl.
• Seminar in Paradise, “Farm Estate and
Business Planning,” by Neil E. Harl in Hawaii,
January 4-8, 1999.
• Direct links to legal resources on the internet.
• Direct email link to the Agricultural Law Press.
We welcome any suggestions for improving our
web site.
AGRICULTURAL LAW MANUAL
by Neil E. Harl
This comprehensive, annotated looseleaf manual is
an ideal deskbook for attorneys, tax consultants,
lenders and other professionals who advise agricultural
clients. The book contains over 900 pages and an
index.
As a special offer to Digest subscribers, the Manual
is offered to new subscribers at $115, including at no
extra charge updates published within five months
after purchase. Updates are published every four
months to keep the Manual current with the latest
developments. After the first free update, additional
updates will be billed at $100 per year or $35 each.
For your copy, send a check for $115 to Agricultural
Law Press, P.O. Box 50703, Eugene, OR 97405.
Satisfaction guaranteed. 30 day return privilege.
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